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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; 
Hon Kate Doust (Parliamentary Secretary) in charge of the bill. 

Clause 27:  Section 11A inserted -  
Debate was interrupted after the clause had been partly considered.  

Hon ANTHONY FELS:  I move -  

Page 34, after line 24 - To insert - 

“unconscionable conduct” includes any action in relation to a contract or to the terms of a 
contract that is unfair, unreasonable, harsh or oppressive, or is contrary to the concepts of fair 
dealing, fair-trading, fair play, good faith and good conscience. 

This definition is along the same lines as my previous amendment, as it would have applied to commercial 
tenancy.  Once again, I am pleased that the unconscionable conduct provisions of the Trade Practices Act have 
been brought into the Fair Trading Act, but I am now proposing that unconscionable conduct be defined as per 
this amendment.  This definition does not preclude anything not included within the definition from being 
declared as unconscionable conduct.  It not only incorporates the key concepts from case histories, it most 
importantly extends these to cover matters of both procedural fairness and substantive fairness.  It relates 
basically to business-to-business transactions.  The intention of the insertion of this definition is to again make it 
easier and effectively cheaper for small businesses to be able to mount a claim of unconscionable conduct 
against another party, which in these instances, I expect would be a larger corporation.  By extending the concept 
of unconscionable conduct to cover issues of substantive fairness and not merely procedural fairness, the 
position of small businesses will be substantially strengthened in business-to-business negotiations and 
agreements.  

Hon KATE DOUST:  The government will oppose this change.  

Amendment put and negatived. 
Hon KATE DOUST:  I move -  

Page 36, line 16 - To delete “or” and insert instead - 

and 

Page 38, line 6 - To delete “or” and insert instead - 

and 
Amendments put and passed. 
Clause, as amended, put and passed.   
Clauses 28 to 31 put and passed.  
New clause 22 -  
Hon ANTHONY FELS:  Before moving the new clause, I will ask a question of the parliamentary secretary, 
because the clause deals with a proposal to establish a lease register of commercial leases to enable retail tenants 
to compare their own leases with others in the market, particularly at the time of a rent review.  I have had some 
discussions with the parliamentary secretary and her advisers.  Before I move the proposed amendment, I ask the 
parliamentary secretary to provide some explanation about what the department is intending to do about the 
proposal to establish a lease register. 

The CHAIRMAN:  We are dealing with proposed new clause 22.  Hon Anthony Fels has not moved the 
amendment yet, but is seeking a response to decide whether or not he will move it. 
Hon KATE DOUST:  There has been quite extensive discussion about this matter.  I understand that a particular 
sector of the retail industry has a desire to address the issue.  The government is not opposed to this concept.  I 
understand that a small business review of the matter was conducted in 2003, and nothing has been progressed.  
Part of the difficulty is with the sort of machinery that would be put in place for it.  When the stamp duty payable 
on leases was removed, there was no way to collect data on who had entered into a lease arrangement, how much 
it was for and for what period.  That has caused a bit of difficulty.  If we want to put a provision in the 
legislation, how would a register be established and how would the data be collected?  I understand that, when 
leases of more than three years are entered into, a tenant can pay a fee to register the lease.  There are differing 



Extract from Hansard 
[COUNCIL - Thursday, 22 June 2006] 

 p4174b-4176a 
Hon Anthony Fels; Hon Kate Doust; Chairman; Hon Giz Watson 

 [2] 

views about whether that is good or bad, because it provides an opportunity for a third party to access 
information about the lease, the amount of rent paid and so forth. 
I have talked to the minister.  I know that Hon Giz Watson is also interested in whether this matter can be 
progressed.  The minister has agreed to establish a committee of review to inquire into whether a lease register 
can be established.  I understand that the committee would be established within her department and a range of 
different groups would be involved in the working party, including the Small Business Development 
Corporation, the Valuer General’s Office, the Department of Land Information, the Shopping Centre Council of 
Australia, the Retail Traders Association of WA, the Australian Property Institute, the Department of Consumer 
and Employment Protection and the WA Retailers Association.  Mr Dempsey, who is a keen advocate of the 
lease register, would be engaged in the review committee.  It is anticipated that the working party would be 
established to inquire into all the matters associated with establishing a lease register, and would report back to 
the minister at the end of 12 months with a series of recommendations on whether a register should be 
established and how it would be done.  I do not know whether that provides the information the member is 
seeking. 

The CHAIRMAN:  I understand that Hon Giz Watson wants to make some comments in a moment.  First, I ask 
Hon Anthony Fels to formally move the amendment, because there is no question before the chair.  I understand 
that it is part of a discussion, but I need a question.  If he moves the amendment, other members can then 
comment.  I might ask the member to withdraw the amendment if that is what he wishes to do. 

Hon ANTHONY FELS:  I was not intending to move the amendment. 

The CHAIRMAN:  I need a question before the chair.  Because it is a new clause, there is no question before 
the chair.  I ask the member to move the amendment on a procedural basis, and then he can withdraw it if he so 
wishes. 

Hon ANTHONY FELS:  I move -  

Page 23, after line 22 - To insert the following new clause - 

22. Section 11A inserted 
After section 11 the following section is inserted - 

“ 

11A. Lease register 
At the discretion of the Minister it may be a requirement that commercial 
leases or classes of commercial leases under this Act are required to be 
registered in accordance with regulations made under section 30 of this Act. 

”. 

Hon GIZ WATSON:  The Greens (WA) considered the issue of a lease register very seriously.  As much as a 
register was not part of the original bill, the issue has been raised and quite a few people have argued very well 
that a lease register would provide a degree of transparency and accountability that is currently lacking.  I had 
extensive communication with a number of people about the capacity to include a lease register in this bill, and a 
number of practical matters were raised.  One matter was that it was not clear what body would be responsible 
for dealing with the reporting of matters that would need to be contained in the lease register.  I was not provided 
with a clear amendment that would achieve that.  This amendment would achieve it in a very broad sense.  It 
would give the minister the capacity to examine a commercial lease register.  However, it appeared to me that 
the amendment was drafted too hastily.  I note also that New South Wales is the only state in which a lease 
register operates.  None exists in any of the other states and territories.  That is not a measure of whether a lease 
register is a good or bad thing.  We tried to find other models to see whether this matter could be accommodated 
at this stage but we had difficulty.   

The parliamentary secretary’s proposal is a good one.  I am very pleased that the government has made a 
commitment and identified who will be part of the consultation body, and provided a specific time frame to 
assure not only us as members of Parliament who want this outcome, but also the various representatives who 
put a good case to me and I am sure to other members of the benefits of a lease register.   

Hon ANTHONY FELS:  The aim of this amendment was to provide further equity to smaller tenants in 
negotiations of rent reviews, and all aspects of their leases, particularly the schedules to the leases.  
Section 11(2)(a) of the Commercial Tenancy (Retail Shops) Agreements Act 1985 deals with rent reviews, and 
states inter alia that any variation in the rent payable as a consequence of the rent review should be taken to be 
the rent obtainable at the time of the review in a free and open market.   
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Among other factors, the idea of a free market is predicated on the assumption that all participants have equal 
access to market information.  In the real world, the problem with rent reviews is that landlords have access to 
crucial market information via private lease registers.  This sort of crucial market information is available by 
private lease registers operated by companies such as UrbisJHD, whereas there is no equivalent register for small 
retail tenants.  Landlords have been known to seek increases during rent reviews based on ridiculous rents paid 
by retailers which have subsequently ceased trading.  I refer specifically to some of the major shopping centres 
in which smaller tenancies pay a much greater rate per square metre, particularly for small sites.  In many cases, 
they operate on a margin and their business is not viable.  Ultimately, the resolution of a rent review dispute is 
via the Registrar of the State Administrative Tribunal, in accordance with section 11(5) of the act.  Here the 
tenant is again at a disadvantage if he is unable to present to the registrar documented information regarding 
prevailing market rents for retail shops, or if the registrar is unable to obtain such information for himself or 
herself.  The lease register, which I was proposing, would rectify that sort of information deficit that small 
retailers presently operate under if they are making such a claim.  I thank Hon Kate Doust for indicating her 
intention that the minister establish a committee to include government agencies, the Small Business 
Development Corporation, the Valuer General, the Department of Land Information and others, as well as 
relevant business groups, including the Shopping Centre Council of Australia, the retail tenants association and 
others, so that they may properly consider the needs and the issues relating to this issue.  On that basis, I seek 
leave to withdraw my amendment to establish the lease register. 

New clause, by leave, withdrawn. 
The CHAIRMAN:  Proposed new clause 26 falls as a consequence of that.  That appears to be the extent of the 
amendments, unless the parliamentary secretary has something she wishes to add.  

Title put and passed. 

Bill reported, with amendments. 
 


